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South Carolina House of Representatives

Attn: Representative Murrell Smith H%lé)SN'r]:“NEﬂEECS
Chairman, House Legislative Ethics Committee
519B Blatt Building

Columbia, SC 29201
RE: COMPLAINT C2019-011 In the Matter of David Mack, 111

Dear Representative Smith:

Pursuant to 5.C. Code Ann. § 8-13-5340(B)(6), the State Ethics Commission hereby
provides you with its recommendations in the above-referenced Complaints. Please note that the
attached bank account documenits relate to both Complaints.

Sincerely,

W Al

Meghan L. Walker
Executive Director

(BO3) 253-4192 Bipsifethics.se.cov FAX (803) 23537339




State Ethics Commission—Recommendation to House Legislative Ethics Committee
In the Matter of David Mack, I

COMPLAINANT INFORMATION

Name SC House Legislative Ethics Committee |

Address 519 B Blatt Building
Columbia, SC 29201

Telephone Number 803-734-3114 .

Email . None

RESPONDENT INFORMATION

Name David Mack, I1I

Address 4340 Evanston Blvd,
Charleston, SC 29418

Telephone Number 843-760-0198

Emaii None

Attorney Information Michael Burchstead |

Collins and Lacy, PC
803-255-0445

mburchstead@collinsandlacy.com

Confidentiality Waived No
COMPLAINT INFORMATION _

Complaint No. C2019-011

Complaint Received July 27, 2018

Facts Sufficient Determination

July 30, 2018

Facts Sufficient Determination Made By

State Ethics Commission

COMMISSION RECOMMENDATION

The State Ethics Commission recommends the House Legislative Ethics Commlttee find probable

cause is present and charge Respondent with one count of violation of § 8-13- 1302(A) for failure
to maintain and preserve campaign account records. :
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8 ‘ July 26, 2018
CONFIDENTIAL

Meghan Walker, Executive Director
South Carolina State Ethics Commission

201 Executive Center Drive, Suite 150
Columbia, South Carolina 29210

Dear Ms. Walker,

Pursuant to the S,C, Code Ann. Section 5-13-530(2)-(3) and upon majority
vote, the House Ethics Committee (Committee) has identified a potential violation
of the Ethics, Government Accountability, and Campaign Reform Act of 1991 from
the random audit of Rep. David Mack’s campaign bank account records and ,
campaign disclosure reports encompassing a one year period, which cannot be
explained. Thus, the Committee is referring to the State Ethics Commission for

investigation into the matters described

Supplemental Sheet, and Exhibits A-B,

Ce:

Sincerely,
g a S hiken
Jane O. Shuler
Counsel, House Ethics Committee

Rep. David Mack

4340 Evanston Blvd.
Notth Charleston, S.C. 29418

Chandra E, Dillard
Secretary

Dennis Carroll Moss
G. Murrell Smith, Jr.
Leonidas E, “Leon™ Stavrinakis

Lynne Short
Executive Assistant

in the attached Complaint form,
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STATE OF SOUTH CAROLINA ey e

i STATE ETHICS COMMISSION ' ' bt 4

FOR CQMMJ,%%:E hyss ONLY:
'CASENUMBER
COMPLAINT FORM oA éy

COMPLAIN T:S.CCHHMJQ Legislative EHhics RespoNDENT: Dowid 7, fhalcfjl w
ADDRESS: o =) i Bl g Calecachia SC  ADDRESS: 4342 Svansban Bl L ‘
TELEPHORE NUMBER, 23S 3o & 990 TELEPHONE N 6@#:%5‘{,}5{%“@‘{% by A
TITLE: —Houu Edhico Comunittee TITLE: #nuu Mesihce

Set forth In detaif specific facts upon which you based your complaint against above-named respondent {only detgiled,
clear factual allegations will be considered,} (If additional space is needed, attach suppiemental sheets),

See attoshedd bevaplcmnluldAeef

All investigations, inquiries, hearings, and accompanying documents must remain confidentiat until 2 finding of
probable cause or dismissal unless the respondent waives the right to confidentiality. The willful release of
confidential information is a misdemeanor, and any person releasing such confidential information, upon

conviction, must be fined not more than one thousand dollars (81,00¢) or imprisoned not more than one year,
Section 8-13-320(10)(g).

STATE OF SOUTH CAROLINA
COUNTY OF Richland
Personally appeared hefore me
and knows the contents of the above complalnt and that the alle
best of his/her own knowledge,
he/she believes them to he true.

who, first being duly sworn, says that he/she has read
gations contained therein, are true and correct to the
except for those matters therein based upon information and bellef, and as to those

Sworn to ahd subscribed before me this
day of

;

Notary Public for South Carolina
My Commission expires

SEC-7 (Revised 2/2018)
REPLY TO: 201 Executive Center Drive, Sulte 159, Columbia, South Carolina 29210 (803)253-4192

FAXED COPIES WILL NOT BE ACCEPTED
C102form



: Supplemental Sheet to Complaint
Complainant: 8.C. House Legislative Ethics Comrmittee (HEC)
Respondent: Rep. David I. Mack, T (Rep, Mack)
July 25, 2018

As background, the House of Representatives retained an outside accounting
firm, J. W. Hunt and Company, LLP (J.W. Hunt) in 2016 to conduct random audits.
On June 27, 2017, Rep. Mack’s name, as well as the names of nine other Members
and one candidate, was randomly selected for a one-year audit of his campaign bank
account records compared to his Campaign Disclosure (CD) reports. J.W. Hunt
issbed Rep. Mack’s Final Audit Report on February 27, 2018, (See Exhibit A). T W,
Hunt made five findings. All of the findings have been corrected except for one
finding noted within Finding 2016-4. |

Thus, the HEC has identified a potential violation resulting from the random
audit of Rep. Mack’s campaign bank account records and campaign disclosure
reports encompassing a one year period, which cannot be explained, Specifically, 3
cash savings withdrawal on July 6, 2016 was made by David Mack, III, in the
amount of $1,506.01, which was not reported on his October 2016 CD report, and
was reflected as a “check paid on his account” as noted on his July 14, 2016
campaign bank account statement. (See Exhibit B). Therefore, the HEC is referring
the Committee’s complaint to the State Ethics Commission regarding Rep. Mack’s
audit for the Commission’s investigation as to whether a violation of Section 8-13-

100 et seq of the Ethics, Government Accountability, and Campaign Reform Act of
1991 occurred.
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ANDIT IS SO ORDERED, this o?_o‘_f_fjday of
of the House Ethics Commiltee:

Rep. Michael A, Piits, Chairman
Rep. J. David Weeks, Vice-Chairman
Rep. Chandra E. Dillard, Secretary
Rep, Beth E, Bernstein

Rep. Heather Ammons Crawford
Rep, F. Gregory “Greg” Delleney, Jr,
Rep. John Richard C, King

Rep. Dennis C, Moss

Rep. G. Murrel]l Smith, Jr,

Rep. Leonidas E. “Leon” Stavrinakis

g%c » 2018, by the following members
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REPRESENTATIVE DAVID J. MACK, III
EXAMINATION OF CAMPAIGN ACCOUNTS

Independent Accountant’s Report
For the Period From /
January 1, 2016 — March 31, 2017

/

)W Hntand Comp@
- Certifed Pubiic Accourtants -




REPRESENTATIVE DAVID J. MACK, ITI
EXAMINATION OF CAMPAIGN ACCOUNTS

' TABLE OF CONTENTS
Independent Accountant’s Repott .......... e P berrraree e 1
Statement of Procedures .c..coiueeiciivinsveeeres corenns prererens e ey w2
Statement of Findings .....ccovorenveeeiernne. N e e prrversreens . 3
- Schedule of Campaign Contributions and Expenditures ................... et 4
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J.W.Huntand Company

"‘3‘.‘ / Certified Public Accountants

INDEPENDENT ACCOUNTANT’S REPORT

Representative David J. Mack, IIT and

South Carolina House of Representatives Ethics Committee
Columbia, South Caralina

We have examined Representative David J, Mack, T1l's (Rep. Mack) campaign disclosure reports
for the period from January 1, 2016 to March 31, 2017 for compliance with the South Carolina
House of Representatives Ethics Guidelines {(Guidelines). Rep. Mack is responsible for

compliance with the Guidelines. Our responsibility Is to express an opinion on Rep. Mack's
compliance based on our examination.

Our examination was conducted in accordance with attestation standards established by the
American Institute of Certified Public Accountants. Those standards require that we plan and
perform the examination to obtain reasonable assurance about whether Rep. Mack complied, in
all material respects, with the Guidelines. An examination involves petforming procedures‘to
obtain evidence about whether Rep, Mack complied with the Guidelines,. The nature, timing,
and extent of the procedures selected depend on our judgment, including an assessment of the
risks of material noncompliance, whether due to fraud or error. We believe that the evidence
we have obtained is sufficient and appropriate to provide a reasonable basis for our opinion.

Our examination does not provide a legal determination on Rep. Mack's compliance with the
Guidelines,

Our examination disclosed material noncompliance with the Guidelines applicable to Rep. Mack

for the period from January 1, 2016 to March 31, 2017 as further described in the

accompanying statement of findings.

In our opinion, except for the material noncompliance described in the preceding paragraph,

Rep. Mack complied, in all material respects, with the aforementioned Guidelines for the period
from January 1, 2016 to March 31, 2017,

This report is intended solely for the information and use of Rep. Mack and the South Carolina
House of Representatives Ethics Committee and fs not intended to be and should not be used
by anyone other than these specified parties. :

S.M.MM&M

February 22, 2018

1607 St Julian Place « Post Office Box 265 « Colurnbia, $C 29202-0265 - 803-254-8196 + 866-299-8196 « Fax; B03-256-1524
Members Amenican insttute of Certified Public Accountants Private Companies Practice Sechion
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STATEMENT OF PROCEDURES

. Create a spreadsheet listing every coritribution and expenditure listed on the

campaign disclosure reports. Columns In the spreadsheet should be titled
Amount, Type/Date, Campaign Bank Account Name, Amount, Type, and Match.

. Agree each contribution and expenditure to campaign bank account statements,

. Verify that each contribution received did not exceed the contribution limit during

the election cycle.

. If applicable, review amortization schedules for commercial loans and determine

propriety of principal and interest amounts.

. Verify on the State Ethics Commission’s web site that any contributions made by

a Lobbyist Principal or a Political Action Committee match the contributions
reported in the campaign disclosure reports,




Finding 2016-1;

Condition and
criteria;

Amount in question;

Cause:

Effect:

Recommendation:

Finding 2016-2:

Condition and
criteria;

STATEMENT OF FINDINGS

According to the Guidelines, all of the Candidate’s or House
Member's campaign bank account activity must be reported
in the campaign disclosure report,

The balance forward from the Member's campaign
disclosure report for the quarter ended December 31, 2015
differed from his bank account balance at that date after
considering items that cleared the campaign bank account
in the following quarter. This caused each successive
quarterly campaign disclosure report™todiffer from the

53

bank statement by this amount. L& %

$53,32

Unknown { " ‘
The ending balanges ﬁgied ih the Member's campaign

disclosure repor; d%;ﬂoﬁgconcile to the campaign bank

account state%e;:?; §

Ber shﬁmg review his campaign disclosure reports

S.C. Code Ann. Section 8-13-1312 states, in part, that “All
contributions received by the candidate or committee,
directly or indirectly, must be deposited in the campaign

account by the candidate or committee within ten days
after receipt.”

During our examination, we noted eight (8) contributions
that were deposited more than ten (10) days after the

Member reported the contribution in his campaign
disclosure report.




Amount in question:  $2,325.00

Cause; Unknown

Effect: Certain contributions were not deposited timely into the
Member’s campaign bank account.

Recommendation:  The Member should review his procedures for depositing
. campaign contributions and make changes necessary to
ensure that all contributions received are deposited in

accordance with the Guidelines.

Finding 2016-3:

STy,

Condition and The Guidelines require campaign‘isc osijre repotts to
criteria: detail campaign contributions a_g:’cfl et nc%g%%es to include
the name and address of {ach#person to whom an

ﬁgrgﬁ]nds, including the

expenditure is made from%ma
d T%"@,Lary of the expeniditure.

date, amount, purpose, Egjh

During our exgminatioh, we noted eighteen (18)
transactions (cogftributionsyand expenditures) that cleared
the campaigp, bank%ace

appropriate catppaiggg@isclosure report, Additionally, one
(1) tra ion Was included in the campaign disclosure
~ report that j%‘uot clear the campaign bank account, ‘

Amount in question:
Cause:

Effect: THe Member's campaign disclosure reports do not

.accurately reflect the activity in the Member's campaign
bank account,

Recommendation: The Member should amend the applicable campaign'

disclosure reports in order to reflect the expenditures in the
proper periods and for the correct amounts,




Finding 2016-4:

Condition and
criteria:

Amount in question:

Cause;

Effect:

Recommendation:

Finding 2016-5:

Condition and
critetia;

th
pea:
e ac

S.C. Code Ann, Section 8-13-1348 states, in part, that “An
expenditure of more than twenty-five dollars drawn upon a
campaign account must be made by (a) a written .
instrument; (b) debit card; or (c) onfine transfers.”

During our examination, we noted six (6) expenditures
from the Member's campaign bank account that were made
by either a bank counter check that was subsequently
cashed or by a bank withdrawal request form. Each of
these transactions exceeded twenty-five dollars ($25.00),
In addition, two (2) of the expenditures were not included

by the Member in his campaign disclosure reports (See
Finding 2016-3).

$6,761.21

Unknown

Expenditures were made from the Member's campaign

- bank account in violation of $.C. Code Ann. Section 8-13-

1348.

The Member should address this finding directly with
Counsel to the House Ethics Committee within ten (10) of
the date of this report in order to determine . the
appropriate action required to cure this violation.

=

detail campaign contributigng, ar vge'i'(“pendj- res to include
the name and addr of A_person to whom an

expenditure is m%eg,f #Campaign funds, including the

The Guidelines require camp%ﬁgdi «osl%‘g'e reports to
c

date, amount ) argg beneficiary of the expenditure.
During -’oﬁgxam‘ ?ﬁ"gf we discovered one (1) transaction
as repgrted in the campaign disclosure report in the

[ #bgfore it was charged to the campaign bank
nt. As a result, this transaction is considered to be
ed in the incorrect period under the Guidelines.
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Amount in question:
Cause:

Effect:

'Recommendation:

$12.00

Unknown

The Member’s campaign disclosure report for the applicable

quarter did not reflect the actual campaign bank account
balance,

The Member should be more cognizant of transaction dates
in the future to ensure that campaign bank account
transactions are recorded in the proper campaign
disclosure report.




REPRESENTATIVE DAVID J. MACK, II1
SCHEDULE OF CAMPAIGN CONTRIBUTIONS AND EXPENDITURES
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REPRESENTATIVE DAVID 3, MACK, 111
SCHEDULE OF CAMPAIGN CONTRIBUTIONS AND EXPENDITURES
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REPRESENTATIVE DAVID J, MACK, I1I
SCHEDULE OF CAMPAIGN CONTRIBUTIONS AND EXPENDITURES
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) FirstCitizensBank
Qenlral Ear;1k Oparatlons « BAOO2 _

P.0, Bo
Ralelgh, NG 27611-T131

|
: |
B | | |
DOROTHY P MAGK ‘
OROTHY P A
" GAVID J MADK {11 ‘SHERYL & WAGK "o ¥
FOR DAVID J MAGK 11} GAMPAIGN kit
4340 EVANSTON BLVD
NORTH CHARLESTON SC 294185773

Statement Petlod: June 44, 2016 Thiu July 14, 2018 : ' -

Account Nurrber : i,

Select Checkin , -
Accolnt Number:*‘ Enclsures In Statement: 0

gt W ‘imgﬂ'b;"":" 'u-.n’$r\- o
1 De anﬁe :l'.g gg.'g g : Etatemenlt_ F;leﬂOdBD?ys N 501 31
sits ' , verage Ledger Balahaa . 2,5604.00+
Other ‘Credits .00 g ¢ . '

aoke 1,606.01-
er Deblts .00
—.-) Monthly Servlua Charge P 0.00

{ins Ending Balahce 1,854,904

Deposits To Your Account 5 —
Date Descnpt{on

Amount
06-23 Gustomer Depostt 1,800,00 :
Total : : 1,800.00
Checks Paid From Your Account , , . |
Gheck No, Date Amount | - ' i
978508 07-06  1,606.01 ‘el - |
mmw-mammrm Sequonce; mcﬂ.n? Q1 G-¥ 1
: Total Statement Cycle Total Year-To-Date
Total Overdraft Faes . ’ 0.00
Total lnaufﬁ&agnt Funds Fess T 0.00 . ’ ,g:gg
Daily Balance Summary
Dale . Balance - Date Balance

|
|
06-23 3,460.91+ |  07-08 1,54.00+ | . : i
|

ract Oy tomg{ 8 iry Calls To
slephione Banlw?ng { 1-888-323-4732,

Page i of 4
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SC.GJIV The Ofﬂclal Web Site of the State ofSouth Carolina

Individual Reports « Public Reporting - SC State Ehlos Commission

“_ r"\,s’ e~ —r
" SOUTHCAROLINA
State Ethics Commission

Public Disclosure and Accountabllity Reporting System

individual Reports
Candidate Campaign Disclosure

2016, October 10th Report

Candidate: Mack, David ) Il
Pesition Sought: State House Representative
District/Locale; 109

~ Election Type: General
Election Date: 11/08/2016

Filing Type: Original
Filing Date: 10/24/2016

Demographic lnformation
Mack, David ] [Ii

4340 Evanston Boulevard
North Charleston, SC 29418

o

€43,760,0198
Charleston County
Report Type
2016, October 10th
| L Contributlons | .
I T~ i
. Canddates; Personal Funds 0  1$250 00"
531 Individual Contnbutloné'éFB{HE}'G) T Tsooo ’éigiBo w0
B2 Loans(+) . 000 |s000 )
—cﬂlﬂr; Kind Contributions (3] @ * o “Tsooo $000
{D. TotalGontrIbutlons [y | Isoo0 4 $16,480, _o.o_m
Expenditures
Expeﬁdia.l?e-s T '. ) Thls Periocf T . Elect_ion"cf;:l-; B
P Y Ianind Expenditures $6.00 '$-0.00.
) B, E;Eggr;dltures(+) o o :151,?39.(_3_0"“ |stseeso0
C. Total Expenditures (=) 1$1,939.00 $15,065.00




efzri2017 o Indlvldual Repnrts PubltnRepmﬂng SCStateEwcsOommIsalm .
[ '“a;l;acg;f*cantribuﬂons I Thls Periad
."A.ébntrlisutib'ns on Hand (Beginning t this Period) 18, 411 97
s = S e S R e - ™
.B ‘Total COntrlbutlons (This Perlod) (+) $0 00
CToéét Expendiures (ThisPeriod) )~ o $1_g;foo
LD Contributions On Hand (i’éﬁgg‘ér‘\d} (~) T S SR ——— $1,47297.
) Loans - . 3 T
[oanBalances T T e
*#* NoContributions Reported, *+% e
Expenditures
Daté N Vendor . -Add;;sé- . Description ) "'AAmount
- A gt B ] ;'c;*_‘._ e ..-..: :',,.‘._.,,.,_._.‘-w S “.--44.;-;- - e ..,.J..... e :'.‘ .?..,. 3 1.
‘ ‘ . PO Box 27131 ;
[First Citizens Bank - Central ‘ Y
10/14/2016, F Ralelgh NC - Bank Monthly Maintenance Fee, 1 $12.00
i|Bank Operations \ ,
: 27611 _ o
; | 16 W 2nd N, |
. [ " |Str
1097197201 | POTehester County Street Spanser for the annual Political Dinner. $500.00
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Aptil 29, 2019

South Carolina State Ethics Commission
C/o Courtney Laster, General Counsel
201 Executive Center Drive, Suite 150
Columbia, SC 29210

RE:  Ethics Commission Complaint C2019-009

Dear Commissioners:

On behalf of Respondent Representative David Mack ITI (“Respondent™), please allow this to serve
as a supplemental response to the above-referenced South Carolina State Ethics Commission
(“Commission”) complaint,'! In summary, Respondent acknowledges being sloppy with his
recordkeeping and handling of campaign money, among other things, but wishes to emphasize that
he never converted campaign funds to personal use. Respondent also believes that through

personal contributions to his campaign, he was entitled to personal reimbursement from campaign
funds in any event. ~

DISCUSSION

Background on Audit/Scope of Response

As you are aware, this complaint arose after Respondent was unable to explain this alleged cash
withdrawal to the satisfaction of the HEC following a random audit (“Audit”)* conducted by
outside accounting firm, J.W. Hunt and Company. Initially, Respondent believes the only matter
before the Commission is the withdrawal for $1,506.01, as nothing else is included in the HEC
complaint.’ The Audit was conducted in accordance with S.C, Code § 8-1 3-530(1), through which
the Legislative Ethics Committees reserved exclusive jurisdiction in several respects, including to:

} Thank you for the consideration in granting Respondent’s continuance request at the last Commission
meeting,

* The Audit covered the period from January 1, 2016 to March 31, 2017.

3 The only provision in 8.C. Code Ann., § 8-13-540 which authorizes the Commission to investigate matters
outside the four corers of a-complaint is if the Commission opens a complaint on its own Motion. While
venturing info other areas is permitted by S.C. Code Regs. 52-705(C)(2), the regulations were enacted weli
before Act 282 of 2016 and also “a regulation may not alter or add to the terms of a statute.” Sanford v.
South Carolina State Ethics Cor'n, 385 S.C. 483 (2009).




[Alscertain whether [one of its members] has failed to comply fully and accurately with -
the disclosure requirements of this chapter, which may include...an audit of filed reports
and applicable campaign bank statements, and to promptly notify the person to file the
hecessary hotices and reports to satisfy the requirements of this chapter.

account. Five of these six expenditures were substantiated to the satisfaction of the HEC, and as
to these the HEC appears to have concluded that Respondent “satisflied] the requirements of this
chapter,” §,C, Code § 8-13-53 0(1). Therefore, these five expenditures were not included as part of
the HEC’s complaint, Audit Findings 2016-1, 2016-2, 2016-3, and 2016-5 only revealed several
“errors or omjssions on campaign reports” which are “inadvertent and unintentional” and which
may, at most, be considered technical violations under $,C. Code § 8-13-1372(A). Under S.C.
Code § 8-13-530(6), the Legislative Ethics Committees reserved exclusive province over technical
violations, and S.C. Code § 8-13-540(B)(2)(b) requires that any technical violation must be
referred back to the HEC for disposition. So Audit Findings 2016-1, 2016-2, 2016-3, and 2016-5
were excluded from the HEC complaint as well.

Response

Below Respondent will offer explanations for the state of his reports, and legal justifications for
why certain actions do not violate the Ethics Act. These are not intended as an excuse, Respondent
admits to being careless and inattentive to the finer points of the campaign finance requirements
in the Ethics Act. He further admits to sloppy recordkeeping and exacerbating a bad situation by
not responding with sufficient prompiness to the House Ethics Committee’s audit, Going beyond
any alleged violation of the Ethjcs Act, he further recognizes the appearance of the situation, In
short, Respondent recognizes that he brought this situation on himself. This is true both as to the
questionable expenditure in the HEC complaint and the other issues that arose in the Audit,
Respondent states that his wife had always handled his campaign finances, but she had become il

issues arose with the HEC, Respondent has hired a person to file his campaign finance tepotts and
ensure compliance with all appropriate laws.

Respondent acknowledges that on July 6, 2016, he withdrew $1,506.01 from his campaign bank
account, but denies what the form First Citizens withdrawal form appears to indicate, which is that
this was a “Savings Withdrawal ” Regardless of what withdrawal form he was asked to fill out,
Respondent simply asked for the two cashier’s checks, both of which are payable to himself in the
amounts of $902.81 and $603.20. These ‘were to be used for official legislative travel. $.C. Code
§ 8-13-1348 provides in relevant part; ,

(CX(1) An expenditure of more than twenty-five doflars drawn upon a campaign account
must be made by:

(a) a written instmmcﬁt;
(b) debit card; or
{c) online transfers,




. The campaign account must contain the name of the candidate. . ., and the expenditure

must contain the name of the tecipient. These expenditures must be repotted pursuant to
the provisions of Section 8-13-1308,

The first implication from the Audit Finding and the complaint is that Respondent’s manner of
withdrawing money from the account by a cashier’s check payable to himself was improper, While
admitting that the circumstances of the transaction created an appearance of impropriety,
Respondent was not ttying to hide anything by the use of cashier’s checks. To the contrary, his
name was printed as the payee., More critically, the undersigned can find no authority under South’
Carolina law which states a cashier’s check would not be considered a “written instrument.” The
term “written instrument” is not defined and does not appear elsewhere in the Ethics Act and does
not appear to be defined elsewhere under South Carolina law, Under federal campaign finance
law, there is a very expansive definition of “written instrument.” 11 CF.R..§ 9034.2 concerns
matchable contributions to the Presidential Election Campaign Fund and states;

(b For putposes of this section, the term written instrument means a check written on a
personal, escrow or trust account reptesenting or containing the contributor's personal
funds; a money order; any similar negotiable instrument; or, for contributions by credit or
debit card, a paper record, or an electronic record that can be reproduced on paper, of the
transaction. For purposes of this section, the term written instrument also means, in the
case of a contribution by a credit card or debit card, either a transaction slip or other writing
signed by the cardholder, or in the case of such a contribution made over the Internet, an
electronic record of the transaction created and transmitted by the cardholder.

In sum, despite the admitted appearance of the situation, it is at least an open question as to
whether the use of a cashier’s check violates the Ethics Act. -

Moving from the question of form to the propriety of where the money went, $.C. Code § 8-13-
1348(A) provides in relevant part; :

(A) No candidate.., may use campaign funds to defray personal expenses which are
unrelated to the campaign or the office if the candidate s an-officeholder nor may these
- funds be converted to personal use. The prohibition of this subsection does not extend

to... an expenditure used to defray any ordinary expenses incurred in connection with an
individual's duties as a holder of clective office,

The second implication from the Audit Finding and the complaint is that Respondent violated S.C.
Code § 8-13-1348(A) through his spending of the campaign money. However, Respondent in good
faith was intending the money to be used “to defray any ordinary expenses incurred in connection
with [his] elective office” as permitted by this statute. The withdrawal of $603.20 represents the
exact amount of a personal expenditure Respondent made on ot about July 3, 2016, for a flight on
Amerjcan Airlines to the Southem Legislative Conference in Lexington, KY, which was to leave
July 9, a trip for which he could have properly expended campaign funds. Unfortunately, through
his own recordkeeping challenges and the passage of time, Respondent has found it difficult to
locate sufficient financial records to prove the $902.81 was used on an expenditure related to the

3




campaign or office, Respondent is informed and believes that this money, like the $603.20, was
attributable to his travel to the Southern Legislative Conference and an appropriate expenditure of
the campaign. Even assuming the Commission makes a negative inference about the lack of
explanation, Respondent still belioves he would be entitled to a personal reimbursement for
contributions to his own campaign, whether direct contributions or from expenditures which could
be considered in-kind (such as the American Airlines ticket).

Under South Carolina law, when a candidates contributes to his campaign, loans the campaign
money, or spends personal money on campaign-related expenses, he is entitled to reimbursement.
“A loan is considered a contribution from the maker or guarantors of the loan,..” 8.C. Code Ann.
§ 8-13-1326(A). “A candidate for an elective office which is not statewide “must not be repaid,
for a loan made to the candidate, more than [$10,000] after the election,” § §-1 3-1328(B).

In light of this authority, Respondent would note that on March 11, 2014, he made a $2,500
personal contribution to his campaign. See April 10, 2014 CDR, Amendment 1. On July 9, 2014,
Respondent made a partial reimbursetrent to himself from this $2,500 contribution, in the amount
of $1,200, See July 10, 2014 CDR. On August 26, 2015, Respondent made a $200 personal
conitibution to his campaign See October 10, 2015 CDR. There are other instances in which
Respondent made personal contributions to his campaign or otherwise made a reimbursable
personal expense for campaign or office-related items, There do not appear to be any instances
after July 9, 2014, of Respondent teceiving a reimbursement, Even taking these three transactions

together, and ignoring all else like the American Airlines flight, Respondent would be entitled to
$1,500 in reimbursement,

An example of how the Commission has ireated reimbursement of personal contributions in the
past in State Bthics Commission v. Tripp Newsome, Complaint €2013-118 (May 21, 2014),

. Newsome was charged with a vatiety of nondisclosure violations, and in the course of investigating

his campaign the Commission determined that he has reimbursed himself $1,470 to close his
account, but he only contributed $1,223.50 to his campaign, It is notable that Newsome was not
cven charged with 8.C. Code § 8-13-1348, but only with the nondisclosure violations, The remedy
for this in the Decision and Order was that Newsome was to pay the difference into the Children’s

Ttust Fund. In contrast, Respondent in this instance was entitled to personal reimbursement in
excess of the withdrawals.

In summary, Respondent acknowledges non-compliance with the campaign finance provisions of
the Ethics Act in several respects, but he denies using campaign funds for personal expenses.

Further, Respondent believes that he was entitled to reimbursement of personal contributions to
his campaign under the law.

Thank you for the opportunity to provide this tesponse on behalf of my client.

Very best regards,
/sl

Michael R. Burchstead
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" May 20,2019

CONFIDENTIAL COMMUNICATION
TO JaneShules(@schouse.gov
Representative G. Murrell Smith, Jr,
Chairman, South Carolina House of Representatives Ethics Committee
525 Blatt House Office Building
Columbia 29201

RE: SC State Ethies Commission Cotplaint C2019-011
M s rc.f {

As [ believe you are aware, I represent Representative David Mack IT! (“Respondent”) in
conmection with the above-captioned SC State Ethics Commission (“Ethics Commission™)
complaint matter, which was opened based on a complaint filed' by the House Ethics Committee

after it conducted a random audit of the campaign disclosure reports of Respondent and other
House Membets.

| understand that the Ethics Commission has recommended that the House Ethics Committee find
probable cause that Respondent violated one count of 5.C. Code § 8-13-1302(A) for faiting to
maintain adequate rccords related to a withdrawal from his campaign account, Please know that
Respondent admits to violating S.C. Code § 8-13-1302(A) through incomplete and sloppy
recordkeeping, which lod to an inability to adequately explain certain travel-related campaipn
expenditures, Respondent further acknowledges that he exacerbated an already bad situation by

failing to respond with sufficient prompiness to the House Ethics Committee’s andit, In short,
Respondent fully understands that he brought this situation on himself.

As mitigation and not as an excuse, Respondent states that his wife had always handled his
campaign finances, but she became ill assound the time period of the highlighted expenditures, The
issues raised in the audit began to surface when Respondent started handling these matters himself,
Since the issues arose, Respondent has hired a person to file his campaign finance reports, rmaintain
appropriate records, and assist him with ensuring compliance with all appropriate laws.

1'See S.C. Code § 8-13-540(AX2),

COLUINS & LACY, P.C, 1330 Lady Street, Sixth Floor | Calumbla, SC 29201 § Post OHice Box 12487 {29211}
P B03.256.2660 Fi BOL.771.4484 colliinsandlacy.com




Michael R, Burchstead | D: 803.255.0445 | E: mburchstend@collinsandiscy.com

Because Respondent accepts the recommendation of the Ethics Commission that he violated §.C.
Code § 8-13-1302(A), he docs not wish to convene a public hearing on this matter. He respectfully
requests that the House Ethics Committes concur with the Ethics Commission recommendation
and work with the undersigned counsel in negotiating an appropriate resolution to this matier.

Please do not hesitate to contact me if you have any questions,

Vety best regards,
Michael R, Burchstead
CC:
The Honorable David Mack 11

Jane O, Shuler, Esq.
Julia Jones Foster, Esq.




" 7. David Weeks

G. Murrell Smith, Jr, Beth E. Bernstein
Vice-Chairman Chairman Secretary
Heather Ammons Crawford Peter M. McCoy, Jr.
PR Dennis C. Moss
Wallace H. “Jay” Jordan, Jr.
John Richard C. Killg J. Todd Rutherford

Jane Q. Shuler

Chief Legal Counsel

Julia J. Foster

Assistant Legal Counsel

Leonidas E. “Leon™ Stavrinakis

Lynne Short
Executive Assistant

P.O. BOX 11867
519 BLATT BUILDING
COLUMBIA, SC 29211
TELEPHONE: 803-734-3114
FAX: 803-734-8795

HOUSE ETHICS COMMITTEE MAY 22,2019 ADVISORY OPINION
IN THE MATTER OF DAVID MACK, III
COMPLAINT NO. C2019-011

Complainant: SC House Legislative Ethics Respondent: David Mack, 111

Committee Address: 4340 Evanston Blvd.

Address: 519 Blatt Building Charleston, South Carolina 29418
Columbia, South Carolina 29201 Telephone Number: 843-760-0198
Telephone: 803-734-3114 Attorney Information: Michael Burchstead

Collins and Lacy, PC
mburchstead@collinsandlacy.com

This is in response to the State Ethics Commission’s (herein “SEC™) Recommendation and
Investigative Report (herein “Report™) dated May 17, 2019. The House Legislative Ethics
Committee (herein “Committee™) met on May 22, 2019 and responds as follows.

BACKGROUND

Initially, the House of Representatives retained an outside accounting firm, J. W. Hunt and
Company, LLP (J.W. Hunt) in 2016 to conduct random audits. On June 27, 2017, Respondent’s
name, as well as the names of nine other Members and one candidate, was randomly selected for
a one-year audit of his campaign bank account records compared to his Campaign Disclosure (CD)
reports. J.W. Hunt issued Respondent’s Final Audit Report on February 27, 2018. J.W. Hunt made
five findings. All of the findings have been corrected except for one finding noted within Finding

2016-4.

Thus, the HEC identified a potential violation resulting from the random audit of
Respondent’s campaign bank account records and campaign disclosure reports encompassing a
one-year petiod, which could not be explained. Specifically, a cash savings withdrawal on July 6,
2016 was made by Respondent, in the amount of $1,506.01, which was not reported on his October
2016 CD report, and was reflected as a “check paid on his account” as noted on his July 14, 2016

1




campaign bank account statement.. On July 26, 2018, the HEC referred the Committee’s complaint
to the State Ethics Commission regarding Respondent’s audit for the Commission’s investigation
as to whether a violation of Section 8-13-100 et seq of the Ethics, Government Accountability, and
Campaign Reform Act of 1991 occurred.

On May 16, 2019, the SEC having met considered and duly investigated the Complaint
against Respondent, issued a recommendation to Committee for a finding of probable cause.
Specifically, the SEC charged Respondent with one count of violation of Section 8-13-1302(A)
for failure to maintain and preserve campaign account records.

On May 22, 2019, the Committee met to consider, inter alia, this matter.
FINDINGS

Upon review of the SEC’s recommendation and relevant evidence, the Committee makes
the following findings:

S.C. Code Ann. Section 8-13-1302 provides:

(A) A candidate, committee, or ballot measure committee must maintain and preserve an
account of:

(1) the total amount of contributions accepted by the candidate, committee, or ballot
measure committee;

(2) the name and address of each person making a contribution and the amount and date of
receipt of each contribution;

(3) the total amount of expenditures made by or on behalf of the candidate, committee, or
ballot measure committee;

(4) the name and address of each person to whom an expenditure is made including the
date, amount, purpose, and beneficiary of the expenditure;

(5) all receipted bills, canceled checks, or other proof of payment for each expenditure; and
(6) the occupation of each person making a contribution.

(B} The candidate, committee, or ballot measure committee must maintain and preserve all
receipted bills and accounts required by this article for four years.

S.C. Code Ann, Section 8-13-1302.

The SEC commented that Respondent was at all times relevant a public official serving as
a State House of Representative for District 109 and was represented by attorney Michael
Burchstead in this matter. As noted in the Audit report. Finding 2016-4, on July 6, 2016, a cash
savings withdrawal was made by Respondent for $1,506.01 from his First Citizen’s campaign
account. The SEC then subpoenaed bank records from Respondent’s personnel accounts, which
indicated that Respondent converted the cash withdrawal of $1,506.01 into two First Citizen’s
cashier’s checks payable to himself, The SEC noted that one cashier’s check for $902.81 was
deposited via ATM into his personal Wells Fargo account. The other cashier’s check for $603.20
was deposited via ATM into Respondent’s personal Bank of America account.




The SEC stated that Respondent acknowledged in his written response making the
$1,506.01 withdrawal and the conversion into the two cashier’s checks payable to himself.
Respondent explained in his written response that the $603.20 expenditure made on July 3, 2016,
would have been consistent with a flight on American Airlines to the Southern Legislative
Conterence in Kentucky. Bank records from a SEC subpoena indicated that $603.20 occurred
twice as an expense from each of Respondent’s personal bank accounts for airline tickets on July
3, 2016, from American Airlines. Respondent also acknowledged that he was unable to “locate
sufficient financial records” regarding $902.81 as an expenditure related to his campaign or office.
The SEC reported that bank records from their subpoena indicated an expense for $902.81 on July
1, 2016, was for “ARES Hotels and Tickets CA” which Respondent believed was “attributable to
his travel”. The SEC checked the the Southern Legislative Conference website, which indicated
that a “70th Annual Meeting” convened the week of July 9-13, 2016. However, Respondent failed
to provide any documentation to support that the withdrawal of $1,506.01 from his campaign
account was reimbursement for expenditures associated with his campaign or his office. Thus, the
SEC found a “one count of violation of Section 8-13- 1302 (A) (3) for Respondent’s failure to
maintain records for expenditures from his campaign account; specifically, Respondent’s
withdrawal of $1,506.01 on July 6, 2016, from his campaign account that was converted into two
cashier’s checks payable to himself and subsequently deposited into his personal bank accounts.”
May 17, 2019 SEC Probable Cause Finding regarding David Mack, T1I.

CONCLUSION

Accordingly, the Committee hereby CONCURS with the finding of probable cause by the
SEC regarding the one count of violation of Section 8-13-1302(A) for Respondent’s failure to
maintain and preserve campaign account records.

The Committee further FINDS that Respondent engaged in incomplete and sloppy
recordkeeping, which lead to an inability to explain adequately certain travel-related campaign
expenditures. See May 20, 2019 letter from Respondent’s attorney. The Committee CAUTIONS
Respondent that he should not make cash withdrawals from his campaign account in excess of
$25.00 as this violates Section 8-13-1348. The better and required practice for Respondent is to
pay his campaign and office-related expenditures from his campaign account in the form of a
written instrument (a campaign bank account check), a campaign bank account debit card, or an
on-line transfer. Further, the Committee NOTES that there are no findings to suggest that

Respondent engaged in intentional misconduct nor did Respondent attempt to procure any personal
gains.

The Committee additionally FINDS that Respondent must pay a penalty of $100.00 within
thirty (30) days of the date of this Advisory Opinion.

The Committee ORDERS Respondent to submit campaign bank account records to the

House Ethics Committee with the July 2019 and October 2019 quarterly campaign disclosure filing
for an audit by HEC staff,

Finally, the Committee CAUTIONS Respondent that he should maintain detailed receipts
for each campaign expenditure.




AND IT IS SO ORDERED, this 3 hcﬂday of %% 2019, by the following members
of the House Ethics Committee:

Rep. G. Murrell Smith, Jr, Chairman

Rep. J. David Weeks, Vice-Chairman

Rep. Beth E. Bernstein, Secretary

Rep. Heather Ammons Crawford

Rep. Wallace “Jay” Jordan, Jr.

Rep. John Richard C. King C)"?Qj( ﬂ%m&. (é{,n ﬂ
Rep. Peter M. McCoy, Jr. Rﬂ—

S——

Rep. Dennis C. Moss 4 11 T LY Zé&

Rep. J. Todd Rutherford

Rep. Leonidas E. “Leon™ Stavrinakis & LL%




